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to disturb a verdict for the plaintiffs (the original drawees who had 
sued the drawer) in an attachment proceeding against the proceeds 
of the draft in the hands of the bank to which it had been forwarded 
for collection, thus treating it as a question of fact for the jury 
whether or not the title to the draft passed to the bank taking it on 
deposit or remained in the drawer. Indeed the court approved an 
instruction stating this rule, and declaring it to be a question of in- 
tention whether the draft was received as a deposit to be treated as 
cash, or was received by the bank only as an agent for collection, 
this question being for the jury to decide under all the facts and cir- 
cumstances of the case as shown by the evidence. The result of that 
case was that the evidence was held sufficient to support the verdict 
that the title did not pass. This seems plain enough, and yet in the 
principal case the practical result, on this point, is that title did pass, 
and was admitted to have done so by the parties apparently. There 
is not enough said in the opinion on this undisputed point to enable 
us to see whether there is any real inconsistency here or not. We 
presume that the jury must have considered the question as to the 
passage of title, as a question of fact, and have reached a contrary 
conclusion to that arrived at in the Greensburg Nat. Bank case, as 
they had a right to do if the facts and circumstances were different, 
determining that the title to the draft had passed to the bank. 

Passing to the Lynchburg Milling Co. case, it holds that title 
passed to the bank which took the draft from the drawer and credited 
him with its amount, and it decides it as a question of law upon the 
facts proven. There was a demurrer to the evidence, a verdict for 
plaintiff (in a garnishment proceeding against a bank holding the 
proceeds of the draft sent it for collection by the bank which origi- 
nally received it from the drawer) subject to the judgment of the 
court on the demurrer. This submitted the question as one of law 
upon the evidence for the court's decision. The judgment of the 
court was for the defendant (the garnishee bank), thus deciding that 
the title to the draft had passed to the bank receiving it from the 
drawer, and this judgment was affirmed by the Court of Appeals. 

So, under the two later cases it must be regarded as a question of 
fact for the jury under proper instruction, and- the result may vary in 
each case according as the facts and circumstances differ. 

J. F. M. 



Miller et at. v. Buchanan et al. 
Sept. 9, 1913. 

[75 S. E. 773.] 

1. Wills (§ 439*) — Construction — Testator's Intent. — In construing 
a will, testator's intent should be given effect, if possible; technical 
rules of construction being subservient thereto. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 952, 955, 957; 
Dec. Dig. § 439.*] 

2. Wills (§ 184*) — Construction of Codicil.— Testatrix's will re- 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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leased certain claims to the debtors, made other specific bequests, 
and provided that the residue of her estate should be divided equally 
among her nephews and nieces. A codicil provided that, to dispose of 
personalty "not disposed of by my will above mentioned," "any and 
all money and notes I may have at my death, also my household 
property," should be turned over to W., except certain items. Held, 
that the will and codicil are irreconcilable, and that, since the latter 
must control, the codicil governs the disposition of the general resid- 
uum of the estate, without interfering with the specific bequests 
and directions mentioned in the will. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 462-467; Dec. 
Dig. § 184.*] 

3. Wills (§ 184*)— Conflict with Codicil— Effect.— A codicil controls 
irreconcilable provisions of the will. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 462-467; Dec. 
Dig. § 184.*] 

4. Wills (§ 184*) — Codicils — Construction. — Generally a codicil 
will be construed as operating upon some part of the estate, even 
when its terms, literally interpreted, would not so operate; but it 
will not be construed as being consistent with the will, where the 
discrepancy claimed is not obviously intended by the testator. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. §§ 462-467; Dec. 
Dig. § 184.*] 

Appeal from Corporation Court of Bristol. 

Bill by W. H. Buchanan, executor and others, against Eliza- 
beth A. Miller and others. From the decree, defendants appeal. 
Affirmed. 

White, Penn & Perm, for appellants. 

B. P. Buchanan and John P. Buchanan, for appellees. 

Harrison, J. This suit involves a construction of the last 
will and testament of Nancy H. Buchanan. The learned judge 
of the corporation court of the city of Bristol, to whose docket 
the cause was transferred from the circuit court of Smyth 
county, has filed as part of the record a written opinion, which 
so fully and clearly discusses the law and facts, and so satis- 
factorily presents the views entertained by this court as to the 
proper construction of the will in question, that we cannot do 
better than adopt the same as an entirely sufficient disposition of 
the present controversy: 

"On the 22d day of July, 1908, Mrs. Nancy H. Buchanan made 
her will, in which she directed the disposition of all her real and 

*For other cases see same topic and section NUMBER in Dec. 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 
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personal estate. The provisions of the will affecting the person- 
alty are as follows : 

" '6. I devise and bequeath to James C. and Thomas W. 
Buchanan the balance due me, as shown by settlement made 
between us by F. Grundy Buchanan, and stated in an account 
book in my possession. 

" 7. I give and devise to Rees H. Buchanan all the notes 
and debts due by him to Thomas W. Buchanan and which have 
recently been assigned to me by said Thomas W. Buchanan. 

" '8. All the rest and residue of my said estate, which I shall 
not dispose of by gift, during my life, and I expect to dispose 
of most of my household furniture in this way, I direct shall 
be taken into custody by my executor and out of same shall 
pay first to Thomas Raymond Buchanan and Nancy Buchanan, 
children of Thos. W. Buchanan, five hundred dollars each, and 
the balance shall go equally to all my nephews and nieces, share 
and share alike.' 

"On the 12th day of August, 1909, Mrs. Buchanan executed 
the following codicil : 

" 'I, Nancy Buchanan, on this the 12th day of August, 1909, 
do hereby direct that my administrator appointed in my will, 
made about one year ago, make the following disposition of my 
personal property, not disposed of by my will above mentioned, 
and my household effects as follows: 

" '1. I direct that any and all money and notes that I may 
have at my death, and also my household property, be turned" 
over to my nephew, W. B. Clark, to whom I give the same for- 
ever, except the following items, which I direct him and my ad- 
ministrator to convey to the following persons : 

" '1 bureau to my niece, Nannie B. Clark; 1 sideboard with 
glass top to W: H. Buchanan ; 1 yellow pitcher and one bureau to 
J. D. Buchanan; one candle stand and large dish to B. F. Buch- 
anan. 

" 'Remembering a promise made when R. W. Buchanan was 
born, and who was named for my father, I direct that the sum 
of fifty dollars be given him for the colt I promised to give him. 

" 'Witness my name and signature this the 12 day of Aug., 
1909. 

"'[Signed] Nancy H. Buchanan.' 

" 'We, the undersigned, have in the presence of the testator, 
Nancy H. Buchanan, on this day, Aug. 12, 1909, witnessed the 
above signature, which she has declared to us to be the disposi- 
tion of her personal and household property. 

'"[Signed] J. B. Bittinger, 

" 'Mary E. Painter.' 
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"It appears, from an agreement of facts filed with the record, 
that when the codicil was written the testatrix did not have 
before her the original will, and that the money, notes, house- 
hold, and other property referred to in the codicil were worth 
at least $10,000, and constituted the whole of the personal prop- 
erty of the testatrix. 

[1] "The executor brought this suit for a construction of the 
will as affected by the codicil, and the real contest in the case 
arises between the nephews and nieces, mentioned in the resid- 
uary clause, and W. B. Clark, the chief beneficiary named in 
the codicil. This contest raises a question of construction of 
more than ordinary interest, and the respective claims of these 
contestants have been presented with marked force and clear- 
ness by counsel, both orally and in the briefs. If, however, we 
bear in mind that the object of the interpretation of a will is 
to arrive, if possible, at the intention of the maker, and that 
technical rules of construction must always be treated as sub- 
servient and subordinate to this object, I do not think the ques- 
tion here presented will be found very difficult of solution. 

[2, 3] "Under the will as originally written, the specific per- 
sonal estate mentioned in clauses 6 and 7 would have gone to 
James C. and Thomas W. Buchanan, and to Rees H. Buchanan, 
respectively. Then, under clause 8, $500 each would have first 
been paid to Thomas Raymond Buchanan and Nancy Buchanan, 
and the residue of the personalty would have gone to all the 
nephews and nieces, share and share alike. The residuum thus 
to be divided would have consisted, as appears from the agreed 
facts of money, notes, and household property — the same estate 
which is enumerated and the disposition of which is directed in 
the codicil. There is no room to doubt that Mrs. Buchanan 
intended to give this estate to her nephews and nieces when the 
will was written; but it is equally free from doubt that she in- 
tended to give it to W. B. Clark when the codicil was written. 
The language, 'I direct that any and all money and notes that 
I may have at my death, and also my household property, be 
turned over to my nephew, W. B. Clark, to whom I give the same 
forever,' is emphatic and significant. These words, when taken 
with the exceptions mentioned in the codicil, clearly indicate 
that the testatrix intended to give to W. B. Clark a very sub- 
stantial interest in the personal estate. This, I think, in view 
of the admitted value and character of the personal estate, is 
the first natural impression to be obtained from a reading of 
the will and codicil, and this impression is intensified on closer 
consideration. The clear result is an irreconcilable conflict be- 
tween the residuary clause and the codicil, and the provisions 
of the codicil must prevail. 3 Min. Inst. 549; Bosley v. Bosley, 
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14 How. 390, 14 L, Ed. 468; Gordon v. Whitlock, 92 Va. 729, 
24 S. E. 342. 

"Nor do I think the conclusion here reached is affected by 
the words, 'not disposed of in my will,' which appear in the 
introduction to the codicil. The two instruments must be read 
and construed together in their entirety, and so as to give effect, 
as far as possible, to both. 'Ut res magis valeat quam pereat.' 
2 Min. Inst. (4th Ed.) p. 1057; 30 A. & E. Enc. 663-665. 

"The words above quoted from the codicil, taken literally, 
sustain the contention of the residuary legatees, for the will 
undoubtedly disposed of the very same property which W. B. 
Clark now claims under the codicil; but this literal interpreta- 
tion leads to results which cannot be reconciled with the appar- 
ent intent of the testatrix. It leads, also, to the entire nullifi- 
cation of the codicil. Both of these results are at variance with 
elementary rules of construction. 

[4] " 'As a general thing, a codicil will be construed as opera- 
tive upon some portion of the estate, even where its terms, liter- 
ally interpreted, would be found to have no operation; but, as 
we have before said, the codicil will be construed as being con- 
sistent with the will, where the discrepancy claimed is not ob- 
viously intended by the testator.' 1 Redfield on Wills, p. 360. 

"Applying the rule quoted from Redfield above, which is 
abundantly supported by the authorities, and which seems to me 
to embody in succinct form the rules of construction applicable 
to this case, I am of opinion that, under a correct interpreta- 
tion of this will and codicil, the executor should follow in his 
administration of the estate the directions in clauses 6 and 7 of 
the will, should next pay to Thomas Raymond Buchanan and 
Nancy Buchanan $500 each, and then, after disposing of the 
specific articles of household use mentioned in the exceptions 
in the codicil, and paying to R. W. Buchanan the sum of $50 
as therein directed, he should account to W. B. Clark for 
the balance of any notes and money and household property 
belonging to the testatrix at her death. In other words, the 
codicil should be construed so as not to interfere with any 
specific bequests and directions of the testatrix mentioned in 
the will, but should only affect the general residuum. This con- 
struction avoids, on the one hand, a too literal interpretation of 
the words, 'not disposed of by my will,' which, as we have 
seen, would lead to a wholly inconsistent conclusion, and one 
that varies with the manifest general intent of the testatrix at 
the time the codicil was written. It would also, on the other 
hand, give effect to the specific bequests and directions in the 
will, which are always to be favored as against the taker of the 
residue. Waring v. Bosher, 91 Va. 291, 21 S. E. 464. 

— 3 
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"I do not overlook the rule of construction, which is earn- 
estly invoked on behalf of the residuary legatees under the orig- 
inal will, 'that a clear gift is not to be cut down by any subsequent 
provision, unless the latter is equally clear,' and that, where a gift 
has been clearly made in a will, the provision making the gift 
will not be revoked by a codicil where there is any doubt as 
to the intention to revoke it. The case at bar, I think, does 
not fall within the influence of this rule, but is governed by 
the converse of it. The rule does not apply far enough to cover 
the specific bequests in the sixth, seventh, and eighth clauses, 
because the language of the codicil is not sufficient to clearly 
give to W. B. Clark, as the residuary general legatee, the per- 
sonal estate previously directed in the will to be applied to these 
specific bequests (Waring v. Bosher, supra) ; and by giving 
effect to these specific bequests in the will we have something 
for the words, 'not disposed of,' to operate upon, and we also 
give some effect to the codicil. But as to the general residuum, 
while there was a manifest general intent on the part of the 
testatrix, at the time of making the original will, to give it to 
the nephews and nieces, there was also, at the time of the mak- 
ing of the codicil, an equally manifest general intent to give it 
to W. B. Clark. There is no way by which to reconcile these two 
general-intents, and the later one, therefore, must prevail. Daw- 
son v. Dawson, 37 Va. 635, and authorities cited supra. 

"I have purposely omitted up to this point any reference to 
the case of Earl of Hardwicke v. Douglas, 7 Clark & Finnelly, 
795, in which the majority opinion supports the construction 
which I have adopted in the case at bar. It is only the decision 
to which I have been referred, and the only one which I have 
found, dealing directly with a conflict similar to the one in- 
volved here between the will and the codicil. It is not neces- 
sary to rest the decision in this case upon the authority of the 
decision just mentioned, but I think it nevertheless is strong 
authority for the conclusion here reached. Counsel for the 
residuary legatees under the original will seek to distinguish 
the decision in question from the case at bar, for the reason 
that the testator in the former case, unlike the testatrix in 
the latter, had the original will before him at the time the codicil 
was prepared. This distinction is worthy of consideration: but 
I do not think it is entitled to as much weight as is claimed for 
it by counsel. The agreed facts show that the estate mentioned 
in the codicil was very valuable. The will had been written 
only about a year before the codicil was prepared. It hardly 
seems reasonable to conclude that the testatrix would have for- 
gotten in so short a time the disposition previously made of 
so large a personal estate. 

"The agreement of facts is not entirely clear as to the value 
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of this estate. It might be construed to refer to the value of 
the entire personal estate, including the specific bequests. In- 
asmuch, however, as counsel for the nephews and nieces stated 
in argument that the purpose of fixing the value was to show 
the jurisdictional amount necessary on appeal, I assume that the 
third paragraph in the agreement refers to the general residuum. 
But in any event, regardless of the question of value, the fact 
that the testratrix enumerates in the codicil the same property 
which she had formerly directed to be differently applied raises, 
as we have already seen, a plain and irreconcilable conflict be- 
tween the codicil and the residuary clause in the will. In the 
face of this conflict, there is no other legal course open than 
to give the general residuum of the estate to W. B. Clark." 

The decree complained of, which carries into effect the conclu- 
sion reached in the foregoing opinion, must be affirmed. 

Affirmed. 



Smith v. Stanley. 
Sept. 9, 1913. 
[75 S. E. 742.] 

1. Appeal and Error (§ 171*) — Questions Reviewable — Questions 
Not Raised in Trial Court. — Where a trial in ejectment proceeded 
on the theory that it was a case of common source of title, and de- 
fendant, in a requested instruction, conceded that if plaintiff traced 
his title back to a grantor and showed a present right of possession 
he established a prima facie case, defendant, on plaintiff's writ of 
error to review a judgment of dismissal, could not raise the ques- 
tion that the parties did not derive title from a common source. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. 
§§ 1053-1069, 1161-1165; Dec. Dig. § 171.* 

2. Evidence (§ 472*) — Opinion Evidence — Question for Jury. — 
Where, in ejectment involving the location of a disputed boundary, a 
surveyor of the lands claimed by plaintiff, who had made a plat 
thereof which was in evidence, could not testify, after stating how 
he had located a part of the disputed line, if there was any other 
rule of surveying in locating a line than that adopted by him, since 
the question whether the line was properly located was for the jury. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 2186- 
2195; Dec. Dig. § 472.*} 

3. Witnesses (§ 269*) — Cross'Examination — Extent.— A party 

*For other cases see same topic and section NUMBER in Dec 
Dig. & Am. Dig. Key No. Series & Rep'r Indexes. 



